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Rule 1 – The parties, counsel, and court share equal responsibility 

to ensure the just, speedy, and inexpensive resolution to  

each matter.  

Rule 16 – Scheduling conferences must be conducted earlier, in 

person, and the parties and the court should consider the scope of 

preservation and proportionality considerations. 

Rule 26 – The scope of discovery is redefined to include 

proportionality considerations, including six enumerated factors, 

and subject-matter discovery is eliminated; Early discovery requests 

are permitted to help frame the meet-and-confer discussions, 

particularly to assist in establishing a discovery plan. 

FRCP Amendments Overview 
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Continued >> 
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Rule 34 – Objections to document requests must be specific and 

backed up with facts; boilerplate responses are expressly forbidden; 

and parties must produce ESI on time, or on a rolling basis within a 

specified time frame.  

Rule 37 – A new national standard has been established for 

determining how courts should respond to the loss of ESI that 

should have been preserved. 

FRCP Amendments Overview 

3 

Continued >> 



Scope & Purpose of the 

Rules of Civil Procedure 
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* * * [These rules] should be construed, and administered, 

and employed by the court and the parties to secure the 

just, speedy, and inexpensive determination of every action 

and proceeding.  

Rule 1 - Amended 
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Committee Note to Rule 1 

6 

“ Rule 1 is amended to emphasize that just as the court 

should construe and administer these rules to secure 

the just, speedy, and inexpensive determination of 

every action, so the parties share the responsibility 

to employ the rules in the same way.  Most lawyers 

and parties cooperate to achieve these ends. But 

discussions of ways to improve the administration of 

civil justice regularly include pleas to discourage over-

use, misuse, and abuse of procedural tools that 

increase cost and result in delay.  

 
Continued >> 
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• Committee Note to Rule 1 

Committee Note to Rule 1 

7 

“ 
Effective advocacy is consistent with — and indeed 

depends upon — cooperative and proportional use of 

procedure.  

 

This amendment does not create a new or independent 

source of sanctions. Neither does it abridge the scope of 

any other of these rules. 

 

Continued >> 



Rule  26 (b) (1) - 

Scope of Discovery 

and the Role of 

Proportionality 
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[STRIKE:] “Relevant information need not be 

admissible at the trial if the discovery appears 

reasonably calculated to lead to the discovery of 

admissible evidence.” 

Rule 26(b)(1) – Amended 
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“ 
” 

The former provision for discovery of relevant but 

inadmissible information that appears ‘reasonably 

calculated to lead to the discovery of admissible evidence’ 

is also deleted. The phrase has been used by some, 

incorrectly, to define the scope of discovery. … The 

“reasonably calculated” phrase has continued to create 

problems, however, and is removed by these amendments. 

Committee Note to Rule 26 



Scope of Discovery = ANY Information* that is: 

Not privileged AND 

Relevant to any party’s claim or defense  AND 

Proportional to the needs of the case, considering: 

The importance of the issues at stake in the action 

The amount in controversy 

The parties’ relative access to relevant information 

The parties’ resources 

The importance of the discovery in resolving the issues 

Whether the burden or expense of the proposed discovery 

outweighs its likely benefit.   

 
*Note: The Information does not need to be admissible in evidence to be within 

the scope of discovery. 

Rule 26(b)(1) – Amended 
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“ 

” 

The present amendment restores the proportionality factors 

to their original place in defining the scope of discovery. This 

change reinforces the Rule 26(g) obligation of the parties to 

consider these factors in making discovery requests, 

responses, or objections. 

 

… the change does not place on the party seeking discovery 

the burden of addressing all proportionality considerations. 

Nor is the change intended to permit the opposing party to 

refuse discovery simply by making a boilerplate objection 

that it is not proportional. The parties and the court have a 

collective responsibility to consider the proportionality of all 

discovery and consider it in resolving discovery disputes. 

Committee Note to Rule 26 



Rules  16(b) & 

26(f)(3)(C) – 

Proportionality 

in Preservation 
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Preservation Amendments 

Rule 26(f) 
(3) Discovery Plan. A discovery plan must state the parties’ views and 
proposals on: 
(C) any issues about disclosure, discovery, or preservation of electronically 
stored information … 
    

Rule 16(b) 
(3) Contents of the Order. 
(B) Permitted Contents. The scheduling order may: 
(iii) provide for disclosure, discovery, or preservation of electronically stored 
information … 
 

Another factor in evaluating the reasonableness of preservation efforts is 
proportionality.  The court should be sensitive to party resources; 
aggressive preservation efforts can be extremely costly, and parties … may 
have limited staff and resources to devote to those efforts.  A party may act 
reasonably by choosing a less costly form of information preservation, if it 
is substantially as effective as more costly forms. 



Rule 26(d) – Early 

Discovery Requests 



Rule 26(d) – Added 

(2)  Early Rule 34 Discovery Requests 

(A) Time to Deliver. More than 21 days after the 

summons and complaint are served on a party, a 

request under Rule 34 may be delivered: 

(i) to that party by any other party, and 

(ii) by that party to any plaintiff or to any other party 

that has been served. 



Rule 34(b)(2) - 

Responding to Requests 

for the Production of 

Documents 

 



Rule 34(b)(2) – Added 

(A) Time to Respond 

If responding to new early discovery request under Rule 
26(d)(2), must reply within 30 days after first Rule 26(f) 
conference. 

(B) Responding to Each Item 

Response must state “with specificity the grounds for 
objecting to the request, including the reasons.”  

(C) Objections 

“An objection must state whether any responsive 
materials are being withheld and the basis of that 
objection.” 



Rule 37(e) - Failure 

to Preserve or 

Produce ESI 

 



Rule 37(e) – Amended 

Failure to Preserve Electronically Stored Information. If electronically 
stored information that should have been preserved in the anticipation or 
conduct of litigation is lost because a party failed to take reasonable steps 
to preserve it, and it cannot be restored or replaced through additional 
discovery, the court: 

(1) upon finding prejudice to another party from loss of the information, 
may order measures no greater than necessary to cure the prejudice; or 

(2) only upon finding that the party acted with the intent to deprive another 
party of the information’s use in the litigation may: 

 (A) presume that the lost information was unfavorable to the party; 

 (B) instruct the jury that it may or must presume the information 
was unfavorable to the party; or 

 (C) dismiss the action or enter a default judgment. 



Rule 37(e) – Amended 



What’s Next? 

Proposed 

FRE Amendments 

 



Self-authenticating Evidence 

Rule 902. Evidence That Is Self-Authenticating 

The following items of evidence are self-authenticating; they require no extrinsic 

evidence of authenticity in order to be admitted: 

… 

(13) Certified Records Generated by an Electronic Process or System. A 

record generated by an electronic process or system that produces an accurate 

result, as shown by a certification by a qualified person … 

 

(14) Certified Data Copied From an Electronic Device, Storage Media or 

File. Data copied from an electronic device, storage media, or electronic file, if 

authenticated by a process of digital identification, as shown by a certification 

by a qualified person … 



Ancient Documents 

Rule 803. Exceptions to the Rule Against Hearsay  

The following are not excluded by the rule against hearsay, regardless of 

whether the declarant is available as a witness: 

… 

(16) Statements in Ancient Documents. A statement in a document that is at 

least 20 years old and whose authenticity is established. 

 

 

 



 

Questions? 



This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal advice or attempt to address the numerous factual issues that inevitably 

arise in any employment-related dispute. Although this information attempts to cover some major recent developments, it is not all-inclusive, and the current status of any decision or 

principle of law should be verified by counsel. 

 

Thank You! 


